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EDITORIAL NOTES 


AT THE NoveMBER meeting of our State Legislature the Abell Commis- 
sion introduced over twenty measures for the reconstruction or revision 
of various departments of the State government, but they will mostly go 
over to the next Legislature in January and the results cannot be ac- 
curately forecast. We have not seen the text of these measures, although 
on another page their substance appears. No doubt they will be much 


discussed and some passed while some are likely to be lost. The Com- 
mission is to be commended for the lengthy and close attention it has given 
to the facts, as gathered by an immense amount of testimony, and now it 
rests with our lawmakers as to just what is to be done. 





At the same time a Committee of the State Bar Association is at 
work on the suggested reorganization of our State Courts. It has been 
meeting prominent lawyers in different parts of the State and discussing 
with them the stortcomings of our system, or portions of our system, and 
it would seem that there ought to be something like unanimity of views. 
It is to be assumed that the Committee agrees that two things are to be 
aimed at, viz., as great celerity in the disposition of both civil and criminal 
causes as is possible consistent with justice, and especially in the matter 
of appeals; and then the attainment of justice in criminal proceedings as 
well as celerity. On general principles the lay element of the Court of 
Errors and Appeals should be abolished and, we believe, the unanimous 
verdict of jurors should also be replaced by a three-fourths, or, at least, 
five-sixths, verdict. In the State of New York a sub-commission is 
about to have reported to its next Legislature a proposal to substitute 
verdicts by five-sixths of a jury in all civil and criminal cases (except in 
capital offenses) in place of unanimity. But these are only a few of the 
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important questions involved, and lawyers generally will look for the re- 
port of the Council with unusual interest. 





It is stated that the Law Revision Commission will introduce in the 
next Legislature a part new and part revised real and personal property 
measure, which will reduce the present scattered laws of those subjects 
fully two-thirds. According to our information the revised property 
measure will contain six titles. The first will consist of definitions and 
construction. The second will include only real property, a part of which 
will be mortgage laws and foreclosure proceedings. Under the third title 
will be included provisions as to both real and personal property. The 
fourth will include laws relating to all instruments required to be recorded. 
Among these will be provisions as to fraudulent transfers and block indices 
as they may affect real or personal property. It will not relate to matters 
coming under the jurisdiction of Surrogates’ or Prerogative Courts. The 
fifth will include matter relating exclusively to personal property, and the 
sixth will enumerate the 250 or more repealers to form a part of the Act. 
It is also said that another revised measure will relate to dower. 





Dr. Abraham Flexner, who is to head the new Institute of Advance 


Study in New Jersey (really a University, although not so called) has 


9 


just issued a volume entitled “Universities,” which is likely to bring out 
a storm of replies from many American colleges and universities hard 
hit in his work. He says, among other sharp things, that “most of the 
900,000 persons enumerated (as being college students in 1928) are not 
being educated at all. They are prematurely being trained in business, 
journalism, physical training, domestic science or are registered in ex- 
tension and other courses. Even if registered as college or graduate 
students, there is no certainty that they have been properly prepared or 
that they have pursued a course which deserves to be called a liberal edu- 
cation.” We may now look for plenty of contributions for the other side, 
perhaps especially from Columbia University, which is attacked most 
fiercely. It remains to be seen how the “Institute,” which Dr. Flexner 
states will not be opened under a year yet and then, presumably, in New 
Jersey, will announce its own program. This will be looked forward to 
now with peculiar interest. As is well known the “Institute” is to be 
founded and endowed by the magnificent gift of $5,000,000 made by 
Louis Bamberger and his sister, Mrs. Fuld, both widely known as great 
New Jersey givers to worthy objects. 





n the 
perty 
jects 
perty 
; and 
vhich 
title 
The 
rded. 
dices 
tters 
The 
1 the 
Act. 


EDITORIAL NOTES 335 


Our Supreme Court decided on November 15 that the so-called 
“Ripper Acts” of 1930, whereby the Legislature abolished the Hudson 
County Park Board and the Boulevard Commission, and substituted a 
single Commission to be appointed by the Governor, was constitutional. 
The proceedings in which the decision was handed down were the result 
of the refusal of Commissioners and employés in the two merged bodies 
to surrender their offices to the body named by Governor Larson. The 
new Board brought quo warranto proceedings, and the reply of the ousted 
officers was to assail the constitutionality of the laws that ousted them. In 
addition to assailing the 1930 Acts, the officers questioned the constitution- 
ality of the laws of 1898 and 1902, under which they had operated. The 
decision, written by Mr. Justice Frank T. Lloyd, held that the Legislature 
acted within its constitutional powers. The Court held that the offices 
which the defendants refused to vacate had not been abolished, but that 
their incumbency of them had. “The proceeding is between, the relators 
and defendants only,” the decision read. “The Park Commission is a 
corporate entity, and not a party to the litigation. To take away its cor- 
porate life in a collateral proceeding, without a hearing, would be contrary 
to all sense of justice and contrary to the established law.” It is to be 
presumed the matter will be appealed. There are many reasons, political 
as well as municipal, why this character of legislation ought not to be 
adopted as a model for future action. The chief one is that the basis for 
this legislation is clearly political and, when the opposite party comes into 
power, the same tactics are sure to be repeated. Laws as to the appoint- 
ment of commissions should be such as apply to all counties and cities 
where similar commissions exist, regardless of mere politics. 





In the city of Newark, where a “Community Chest” campaign of 
over a million dollars has been before the public, the question has arisen 
as whether large insurance companies have the legal right to make con- 
tributions to it. Two of the leading companies there did not contribute 
on the ground that no law of the State, nor even the Act of April 14, 
1930 (Laws, Chapter 105) permitted it. Individual officers and em- 
ployés could give as a matter of course, but not the corporations. The 
chairman of the Chest Committee took an opposite view, saying, in a pub- 
lished interview : 


“The Legislature apparently intended to confer broad powers, for 
Chapter 105 clearly makes it permissible for corporations to ‘cooperate 
with other corporations and with natural persons in the creation and main- 
tenance of community funds or of charitable, philanthropic or benevolent 
instrumentalities conducive to public welfare,’ and it authorizes them to 
expend such sums as they deem expedient within certain limitations. The 
Act begins with the words: ‘Any corporation organized under the laws 
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of this State,’ and seems to make no distinction between stock companies 
and mutually owned companies. Moreover, the words ‘directors or trus- 
tees’ appear twice, which certainly gives a clew to the clear intent on behalf 
of the Legislature.” 


The matter is of sufficient importance to have it cleared up by a Court 
decision, as in many parts of the State corporations of various kinds have 
given for local benevolent and charitable purposes varying large or small 
sums of money, and the effect of a want of construction of the Act is 
certain to be felt in future like efforts to raise money for home charities 
in other sections. It seems to us that the 1930 Act was really intended to 
make legal a previous practice for which there was no specific law. 





The case of State v. Calabrese, reported in this number, is an excel- 
lent illustration of how our Court of Errors and Appeals can put aside 
harmless irregularities in a criminal case and sustain a conviction even for 
murder in the first degree. It looks as if the time might be not so far off 
when in all criminal cases the interests of the public might be considered 
as paramount to that of murderers and robbers. Of course extreme de- 
fenses on techical points will continue to be made, but perhaps not stressed 
in the manner of past cases, or, if stressed, with less hope of success. 
Justice to the public should mean that mere technicalities should always 
be brushed aside where crimes are certainly committed and the criminals 
are certanly known, and this should apply as well to the laws of evidence 
as to those affecting the calling of juries, etc. 





In a recent number of “Law Notes” comment is made upon the 
chief cause for our increase of criminals, while England shows a corres- 
ponding, or more than corresponding, decrease. It says: 


“Just now, while we are building more and larger prisons and the 
fearful congestion in those we have is a national disgrace, England is pre- 
paring to abandon three and has abandoned twenty-eight during the last 
sixteen years. Her prison population decreased from 20,000 in 1904 to 
7,000 in 1929. Whatever may be the reason, the facts destroy a few of 
our theories. Neither Prohibition nor prosperity has lessened crime in the 
United States. Neither poverty, unemployment, nor liquor has prevented 
the decrease of crime in England. Drastic punishment of criminals is 
not the answer, for many sentences of imprisonment pronounced in this 
country are termed barbaric cruelty in England. Say what we will of 
British methods in the administration of law, the difference is not great 
enough to account for the disparity of results. A little more speed in 
trial and a little more freedom from political influence is about all the 
superiority amounts to. The only difference great enough to serve as an 
approximate explanation is the difference in character of population. Con- 
fronted with our heterogeneous people, a large part drawn from countries 
where self-government is unknown and the law is not respected except as 
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swarming police and soldiers enforce it, English methods would break 
down as ours have. Our ‘melting pot’ works far too slowly for the ma- 
terial fed into it. As a result most of our criminals come from one of the 
more recently arrived peoples. Just now the names of the well-known 
gangsters whose exploits and deaths fill the papers indicate the race which 
rules gangdom. A few decades ago, another nationality had this un- 
enviable distinction. In a few decades different names will appear as the 
controllers of ‘rackets.’ If this is the solution or even a material part of 
it, the answer is plain. Close the doors of immigration absolutely until 
our industry has assimilated the population now within our land and then 
open it in the future only so far as assimilation of newcomers can be 
quickly and readily accomplished.” 

Closing the doors “absolutely” is not likely to happen in this country, 
however much is to be said in its favor. But clearly the doors are too 
wide, and the “percentage basis” now in operation does not meet the 
trouble. We have heretofore pointed out, by merely printing surnames 
of indicted individuals in one or two counties in this State, how true it is 
that recent immigrants (we are certain they were such) go to make up 
the new recruits for crime. At the present Term of Court of one of our 
rural counties (Somerset), notice the following names of ‘those indicted : 
Karllewski, Wisnelski, Peckarska, Tomaro, Bickar, Di Benzik, De 
Mato, Capra, Crispi, Berardo, Cantone, Korab, Nunziato, Farkas, Joffas, 
Galuppo, Gardillo, Carri, etc. The crimes charged were: larceny, break- 
ing and entering, atrocious assault and battery, carnal abuse, disorderly 
house, gambling, receiving stolen goods, sales of liquor, etc. The liquor 
traffic had to do with but few of them. Those already in this country, 
not citizens, should be disposed of, at the close of jail sentences, to a penal 
colony, but what can be done to those who have passed the stages for 
citizenship and still commit crimes? Evidently nothing except the usual 
“equality of jail” service. But we cannot go on taking in and trying to 
amalgamate bad foreigners, whether they are simply illiterates, or Reds, or 
what not, and the gates for such cannot be closed too soon or too per- 


manently. 





There are many applications being constantly made in this and other 
States for divorce on the ground of cruelty. Not a few of them fail and 
ought to do so. Pronounced and continued cruelty seems to be important 
enough to dissolve the strict tie of marriage. But it is to be noticed that 
men, and occasionally women, conjure up a ground under the term 
“cruelty” in order to become separated so as to marry someone else. If 
not, then simply to be allowed alimony or to have some sum of money 
settled upon them while he or she lives alone. In this connection we 
notice that our Court of Errors and Appeals has again taken up the sub- 
ject of “cruelty” and made it clear what it does and does not mean under 
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our divorce practice. In Sackse v. Sackse (107 N. J. Eq. 41), the opinion, 
agreed to by all the voting Judges, prepared by Judge Hetfield, says: 
“We are of the opinion that the evidence tending to prove extreme 
cruelty falls far short of establishing a case in favor of the petitioner. It 
it undoubtedly true that there was more or less wrangling between the 
parties, generally caused by incompatibility of temper, and for that reason 
they did not live as happily together as they should have done; still, no 
case of extreme cruelty is proved. The defendant may have been some- 
what penurious in his dealings with his family, and old-fashioned in his 
ideas as to the bringing up of his daughter, and how the household af- 
fairs should be managed, but the petitioner was temperamental, nervous, 
highstrung and inclined to exaggerate and color the facts relating to her 
married life. The records show that many of the acts complained of 
were as much the fault of the petitioner as of the defendant ; and it is well 
settled that the complaining party will not be granted a divorce where the 
cruel conduct relied on is provoked and brought on by the petitioner, unless 
the conduct complained of is excessive and out of proportion to the provo- 
cation ; and we can find no evidence in this case which supports such a fact. 
Incompatibility of temper and the ordinary misunderstandings, which are 
more or less characteristics of the marriage relations in many cases, have 
not been made grounds for divorce in this State, and those who are mar- 
ried must bear the real or fancied burdens they have assumed, unless the 
conduct of one entitles the other, that other being without fault, to a 
severance of the relation for one or other of the statutory causes.” 





In commenting upon the duties of bank depositors as to examining 
returned checks to detect and promptly report false or forged endorse- 
ments, etc., the November issue of the “United States Law Review” (p. 


569), says: 


“In a New Jersey case (Pannonia Bldg. & Loan Assn. v. West Side 
Trust Co., 93 N. J. Law 377, 108 Atl. 240) where the plaintiff’s employe 
converted a number of checks by forging the endorsements of the payees, 
recovery against the bank was denied upon the ground that plaintiff was 
estopped by its own negligence in failing to examine the backs of the 
checks. As already indicated, however, this is contrary to the holdings in 
other jurisdictions, which adhere to the rule that negligence cannot be 
predicated upon the mere failure to examine endorsements. 

“It follows that a notation upon the monthly statement rendered by a 
bank to its depositors, substantially to the effect that the account will be 
considered correct unless the bank is notified of errors within a given 
number of days, does not have the effect of imposing any duty upon the 
depositor to examine endorsements, or estop him from recovering from 
the bank the amount of any check charged to his account upon a forged 
endorsement (Leathers Mfrs. Bank v. Morgan, 117 U. S. 96; National 
Surety Co. v. Bank of Manhattan, supra). 
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“Whether such a duty might be imposed upon a depositor by ex- 
press agreement has been considered, so far as appears, in only one re- 
ported case, Los Angeles Investment Co. v. Home Savings Bank (180 
Cal. 601, 182 P. 293), where the Court stated: “There is no reason, so 
far as we know, why a depositor may not make such an agreement, if he 
deliberately chooses to do so, unreasonable as it is.’ ” 





LITTLE PROGRESS TOWARD SECURING JUSTICE’ 


While it has been asserted, and with much justification, that the Ju- 
dicial Council idea represents the most significant step thus far under- 
taken in the movement to improve the administration of justice in this 
country, let us not be deluded into believing that these Councils are the 
panacea for all the ills in the administration of justice. Let us remember 
that, although much has been said in advocacy of the establishment of 
these groups and while expectations have been aroused which it will be 
difficult to satisfy, these Judicial Councils are primarily, as yet, only fact- 
finding bodies. 

Indeed, while these Councils have been charged with the duty of con- 
ducting surveys of the volume and condition of judicial business in their 
respective jurisdictions, very few of them have been provided with funds 
adequate to discharge that function properly, while none has been supplied 
with means sufficient to conduct a comprehensive and exhaustive study 
of the present system of administering justice. 

What is even of more serious consequence, nowhere in this country 
have we organized a group of any kind, whether it be a Judicial Council, 
or any other type, which has been entrusted with the responsibility of co- 
ordinating the work of all the Courts of a particular jurisdiction, of pre- 
scribing the methods governing the exercise of their administrative 
functions, and of defining the practice and procedure therein; much less 
have we granted to such a body the authority requisite to the proper dis- 
charge of such a responsibility. 

Expressed in briefer terms we have not yet centralized responsibility 
for the proper and efficient operation of the judicial system, much less 
have we vested in any central authority the power to effect the changes 
necessary to enable that system to meet the ever increasing demands made 
upon it. 

With us the performance of this all-important duty is still everybody’s 
business, which means nobody’s business. 

England, on the other hand, has met this problem through the cre- 
ation of its Rules Committee, fixing responsibility upon the Lord Chan- 


*From an article in “Journal of the American Judicature Society,” Oct., 1930, by 
Judge Harry A. Hollzer of California, Chairman of the National Conference of 


Judicial Councils. 
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cellor in conjunction with the Rules Committee, and vesting them with 
ample authority to perform the duties imposed upon them. 

It is not surprising, therefore, as pointed out in a recent article pub- 
lished in one of the lay magazines, that the functioning of the Courts in 
America, particularly in congested centers, presents a comparison that is 
unpleasant to contemplate. As observed by the author of that article, 
litigation which is disposed of within a few months in London, takes years 
for its determination in Boston. 

The reason for this discrepancy, as noted by the same author, is that 
in England the adaptation of the functioning of the law, which had ma- 
tured under rural and agricultural conditions, to the demands of the mod- 
ern urban and industrial scheme, has in a large degree been achieved. 

In America, on the other hand, although we have been undergoing 
similar changes in the conditions of life, and in spite of approximately a 
half century of criticism and warning that justice was not being adminis- 
tered with the expedition, efficiency and economy demanded by the 
exigencies of these new conditions, we are still investigating what we ought 
to do about it. In other words, we have progressed but little beyond the 
questionnaire stage. 

Small wonder, then, that in England and Wales, having a combined 
population of nearly thirty-eight millions, the principal trial and appellate 
Courts, combined, are maintained with a smaller judicial force than the 
corresponding tribunals, for example, in California, where the population 
is only about one-fifth as numerous. 

If we offer as an alibi for this condition that this American com- 
monwealth is nearly three times as large as the English kingdom, how shall 
we explain the fact that Ontario province, with an area considerably more 
than twice that of California, and having a population more than half that 
of the latter, conducts its principal trial and appellate Courts with a total 
of only twenty Judges as against one hundred and seventy for the last 
mentioned State? 

Is it possible that the rank and file of the bench and bar still believe 
that existing conditions can go on indefinitely? 

Can it be that we fail to comprehend the meaning of the establish- 
ment of such quasi-judicial bodies as the Interstate Commerce Commis- 
sion, the various Public Utility Commissions, the Workmen’s Compensa- 
tion, or, as they are sometimes called, Industrial Accident Commissions? 

Does the more recent movement to bring about the non-litigious dis- 
position of automobile accident cases by quasi-judicial bodies have no 
significance for us? 

Tired of the delays and seeking relief from the excessive costs, at- 
tendant upon the submission of controversies to the judicial tribunals, 
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financial and business interests more and more are abandoning the Courts, 
and instead are turning for the adjustment of their disputes to arbitration 
tribunals, organized and supervised by laymen, and conducted in accord- 
ance with the most advanced business standards. 

In 1929, the New York Legislature passed a bill providing for the ap- 
pointment of “A Commission to Investigate and Collect Facts Relating 
to the Present Administration of Justice” in that State. Because the pro- 
posed act limited the membership of the commission to lawyers, Governor 
Roosevelt vetoed the bill. This year, a measure having a similar object 
was enacted, but without any such restriction. Accordingly, the Governer 
signed it. It is generally understood that laymen will constitute a majority 
of that commission. 

Last spring, the National Economic League, a lay organization, after 
conducting a plebescite to determine what was considered the most im- 
portant public question of the day, announced that its membership had 
responded to the effect that the administration of justice was the most 
pressing problem. 





THE ABELL AUDIT COMMISSION PROGRAM 


Last month the Abell Audit Commission reported to the New Jersey 
Legislature a large number of proposed changes in the State government, 
following them up with bills drawn by the counsel of the Commission, D. 
Frederick Burnett, of Newark. The leading proposed changes are: 

Substitution of a single Budget Commission for the present bipartizan 
Commission of two. 

Abolition of the State House Commission and creation of a State 
Executive Commission. 

Establishment of a central Bureau of Purchasing, Accounting and 
Auditing. 

Removal of boxing supervision from the State Comptroller to a pro- 
posed Commissioner of Athletics. 

Radical restriction of the powers of the State Highway Commission 
through requiring its expenditures to be budgeted with those of other 
State agencies and through forcing it to get its supplies from the central- 
ized State Purchasing Bureau. 

Consolidation of nearly a dozen State examining and licensing boards 
into one Bureau of Registrations. 

Abolition of the State Library Commission and transfer of the State 
Museum from the Department of Conservation and Development to the 
Department of Education. 

Though the report leaves the Motor Vehicle Department practically 
intact, it does advocate taking the collection of the gasoline tax from it 
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and putting it under the supervision of a proposed Department of 
Taxation. 

All authority for the issuance of firearms permits and railway police- 
men’s licenses, now in the Secretary of State, should be transferred to the 
State police. Similarly the licensing of private detectives by the State 
Comptroller should be the function of the State police. 

The annual State budget should be a complete picture of all State de- 
partmental revenues and expenditures. At present the finances of the 
Highway Department and several other branches of government are sep- 
arate and apart from the operation of the budget. 

The Governor of an incoming administration should have charge of 
the preparation of the budget which is to be submitted to his first Legis- 
lature. 

It is recommended that the records of the State Treasurer’s office as 
to which banks have the deposits of State funds be made a public record, 
“available for the inspection of any citizen interested, on application to 
the Treasurer at any time on reasonable notice.” 

“The State as a depositor should be entitled to the same treatment as 
any private depositor and should receive the same rate of interest that 
such persons receive upon their deposits. The Act limiting the interest 
on deposits to two per cent. should be repealed. The Treasurer should be 
permitted to take the rates of interest on daily balances provided by the 
various clearing house associations throughout the State.” 

The free railroad pass privilege to State officials has produced un- 
controllable abuses, the report declared, and suggests that the Legislature 
revise the policy with the view to eliminating all passes as compensation 
to the State from the railroads in return for franchise grants. 

If professional boxing is to continue in New Jersey it needs rigid 
regulation and a full time Commissioner of Athletics. It is recommended 
that this subject be taken from the jurisdiction of the State Comptroller 
and vested in a Commissioner of Athletics, who shall give his undivided 
attention to the regulation of the sport. 

There is now no definite terms for the Audjutant-General and the 
Quartermaster-General and, since their apointments are made by the 
Governor, their terms should be fixed to run concurrently with that of the 
Executive, the Commander-in-Chief. 

The Motor Vehicle Department should remain as at present con- 
stituted with its functions continued as they have been. 

The Public Library Commission, in charge of State library work, 
should be abolished and its duties transferred to the Department of Public 
Education. 

The State Highway Department funds are mingled with the general 
State funds, but should be segregated. The present practice has deprived 





ent of 


police- 
1 to the 
e State 


‘ate de- 
of the 
re sep- 


irge of 
Legis- 


fice as 
record, 
tion to 


ent as 
st that 
nterest 
uld be 
by the 


ad un- 
slature 
sation 


rigid 
ended 
troller 
ivided 


d the 
y the 
»f the 


con- 


work, 
-ublic 


neral 
rived 


GROWTH OF COMMUNISM IN THE UNITED STATES 343 


the department of hundreds of thousands of dollars of interest on bank 
deposits, the report declared. 

The powers of the Department of Municipal Accounts should be en- 
larged and the appointment of the Commissioner who heads the depart- 
ment should be transferred from the State Treasurer and lodged either 
with the Governor or the Legislature. The department should be a sep- 
arate one, “exactly as England has a separate secretary for her colonies.” 

The twelve State Boards which license and seek to regulate various 
professions and forms of business callings in this State should all be placed 
under a Bureau of Professional Registration created in the Department of 
Education. The State Board of Bar Examiners and the Real Estate Com- 
mission are excluded from this recommendation. 

The report carries many suggestions for the Tax Survey Commis- 
sion now at work, including ones to correct the system under which utility 
companies are taxed on their gross receipts. At present there is no au- 
thority in the State Tax Board to investigate or verify the gross receipts 
so as to see that the full amount of tax is collected. 

It was also suggested that the power of the State Tax Board might 
well be strengthened by statute authorizing the withholding of the salaries 
of the county Tax Board members where they fail to carry out the various 
requirements of the tax laws. 

The question of the operation of Civil Service was not covered be- 
cause of the lack of time to thoroughly consider the subject. 





GROWTH OF COMMUNISM IN THE UNITED STATES 


An opinion that Communism is constantly increasing in the United 
States, with an estimated 100,000 members of the movement, or sym- 
pathizers, in New York City alone, was expressed by Representative 
Hamilton Fish, Jr., of New York in a speech broadcast recently. Rep- 
resentative Fish is Chairman of a special Congressional Committee which, 
for several months, has conducted investigations of Communist activities 
in many of the larger cities of the nation. These hearings will be com- 
pleted soon and a report will be made soon thereafter. 

Mr. Fish described his speech as being his own personal observations 
and not necessarily representative of the Committee. It was, nevertheless, 
taken generally as an indication of the probable tenor of the Committee’s 
report. 

“There is nothing that would have pleased me more,” he said, “than 
to be able to have honestly stated that Communism in the United States 
is on the decline and that there is no need for Congressional action, such 
as granting authority to the Department of Justice to investigate and keep 
in touch with the activities of the Communists throughout the country. 
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But I am compelled out of respect for the truth to reluctantly and regret- 
fully admit that the activities of the Communists in our Republic are far 
more extensive, pernicious and better organized than I anticipated before 
the investigations began. 

“The principles and aims of Communism are the same all over the 
world. The Russian Communist in Moscow and the Communist in Ber- 
lin, Paris, London, New York, Los Angeles, Tokyo or Peking stand on 
the same platform and advocate the same principles, and all take their 
orders from the Third International, with headquarters at Moscow, and 
obey them implicity 

“Tf it were not for the fact that the American Federation of Labor, 
under the patriotic leadership of William Green and his predecessor, Sam- 
uel Gompers, has refused to compromise with the Communists in the 
United States, who have been trying to bore from within in order to gain 
control of the Labor Unions, Communism would be a serious threat to 
American industry 

“In 1923 William Z. Foster, the Communist candidate for President, 
polled 48,770 votes in thirty-four States. In 1930, the Communist candi- 
dates for Governor or United States Senator, in less than half the States 
in the Union where they were on the ballot, polled approximately 100,000 
votes. In New York City alone there were 16,462 votes cast for the Com- 
munist State ticket. The Communist party in the United States is largely 
composed of aliens; probably 70 per cent. are aliens, 20 per cent. natural- 
ized citizens and 10 per cent. native-born Americans, including Negroes. 

“The aliens, of course, are not able to vote, and in order to obtain a 
fair estimate of the actual number of Communists over 21 years of age 
it would be necessary to multiply the voting figure by three, and even that 
would not take into consideration the number of Communists who failed 
to vote, although qualified. 

“In addition, there are all those Communists under 21 years of age, 
and among whom there has been the greatest effort to build up a com- 
munistic youth movement. There are a half-dozen Summer camps in the 
vicinity of New York City that turn out at least 20,000 young Communists 
a year, trained to hate our institutions, our government and the American 
flag. 

“T believe a conservative estimate of the number of Communist sym- 
pathizers in New York City alone, including the Young Communists 
League and Young Pioneers, would not be far from 100,000, as the per- 
centage of alien Communists is higher in New York City than elsewhere. 

“On the same basis there are in excess of 300,000 Communists sym- 
pathizers of voting age, and probably altogether, including women and 
children, about half a million in the United States 
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“The growth, propaganda and activities of the Communists in the 
United States have been steadily increasing since 1925, when the Depart- 
ment of Justice was deprived of its powers to deal with the revolutionary 
activities of the Communists. 

“Since then the Communists have taken the leadership in three big 
textile strikes—at Passaic, New Bedford and Gastonia—involving about 
40,000 workers, not for the purpose of helping secure increased wages 
for the employés, but to incite a revolutionary spirit through a continua- 
tion of the strike. The same tactics were followed in other Communist 
strikes in various industrial centres of the country. 

“This method is in line with the advice given by Joseph Stalin, Sec- 
retary-General of the Communist party in Russia, and dictator of the 
Soviet Government, when he said to a delegation of American Communists 
about a year ago: 

““T think that the moment is not far off when a revolutionary crisis 
will be unleashed in America. When that revolutionary crisis comes in the 
United States it will mark the beginning of the end of world capitalism. 
The Communist party of the United States must be armed to meet that 
historical moment and head the forthcoming class combat. Preparation 
is necessary for this, comrades—a preparation of all forces. For this 
it is necessary to establish unity in the American party. For this it is 
necessary to forge out real revolutionary cadres and genuine revolutionary 
leaders of the proletariat who would be capable of leading the many mil- 
lions of the American working class toward their revolutionary battles.’ ” 

Representative Fish stated that “it must be evident to all intelligent 
people” that the United States could not compete in business with the 
Soviet State operating on confiscated lands with “convict or forced labor 
paid on a gold scale of between 10 and 20 cents per day.” 

“At the present moment,” he said, “the economic system in Russia 
is an immediate menace to the American wheat and grain farmers, to our 
entire lumber industry and to the oil and manganese industries, the latter 
having already been demoralized if not destroyed by dumping into the 
United States at a cost far below our cost of production.” 

Saying that a number of European nations already had taken steps 
to thwart these Russian trade practices, he added: 

“The United States cannot stand idly by and see American indus- 
tries demoralized because the Congress and the Federal Government con- 
tinue to be blind to the facts.” Diplomatic relations between the United 
States and Russia, he added, would help Russia “stabilize its government 
and discourage opposition from both within and without and permit it to 
intensify the revolutionary propaganda throughout the world.” 
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Shortly after this statement the Commission had before it William 
E. Foster, head American Communist, who testified that Communists in 
this country owed first allegiance to “the Red flag of the proletariat,” that 
religious ideals had no place in Communism, that social equality was their 
cardinal principle and that they had no scruples against intermarriage of 
whites and blacks. 





SENATE RULES IN THE CHANDLESS CASE 


[The following were the Rules adopted by the New Jersey Senate on De- 
cember Ist, by which there was tried one of its members, Senator W. Chandless, 
of Bergen county. It was the first case of its kind since the adoption of the 
Constitution of 1844]. 

RULE I 

The Senate will meet daily, except Saturdays and Sundays, from 
10.30 A. M. until 1 P. M., and from 2 to 4.30 P. M. The rule may be 
changed without notice. No Senator will be permitted to leave the floor 
without consent of the President. 

The Senator from Bergen [Chandless] shall not have the right to 
vote nor the right to appeal from the decision of the President or to be 
heard in debate. He may request the Senate to hear him from the floor 
rather than under oath. The Senate will deal with any such request 
when made. The proceedings shall not be interrupted by any Senator 
desiring to be heard upon a point of personal privilege. 

At the conclusion of testimony Chandless or his representative will be 
heard. After he shall have finished, the Attorney-General or his repre- 
sentative will be heard. There shall be no further argument either by 
Chandless, the Attorney-General or their representatives. 

After hearing Chandless and the Attorney-General the debate on any 
proposed action of the Senate will be confined to the Senators, excluding 
the Senator from Bergen, and shall be unlimited. At such time the Sen- 
ate will hear all matters raised by any Senator on points of personal 
privilege, whether or not germane to the subject of the proceedings. 


RULE 2 


The Judiciary Committee and Chandless shall be entitled to the 
subpcena of the Senate to compel attendance of witnesses. 


RULE 3 


All motions shall be addressed to the President of the Senate. He 
may require resolutions be reduced to writing and read at the desk of the 
secretary. Decisions upon resolutions, after hearing of counsel, shall be 
made by the President without debate. He may, however, submit such 
questions to the Senate for decision. 
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Any ruling by the President shall be considered as acquiesced in ty 
the Senate unless an appeal from the President’s ruling be made by a 
Senator from the floor. Upon appeal the matter shall be submitted to the 
Senate without debate and the vote shall be vive voce, unless a request for 
a roll-call be made by at least two Senators from the floor. 

In the event of a tie upon appeal the ruling shall be sustained. After 
two rulings by the President upon the admission or rejection of a line of 
testimony, persistency of any counsel after such second ruling shall, in the 
discretion of the President, be sufficient grounds for his excluding such 
counsel from further participation in the hearing. 












RULE 4 






The President in his rulings on the admission or rejection of evidence 
shall not be governed by the strict rules of law, but shall take into con- 
sideration always what he considers fair under all the circumstances of 
the case. Upon appeal from the President’s rulings, the same rule shall 
guide the determination of the members of the Senate in the admission or 
rejection of evidence. 











RULE 5 


Each witness shall, as he is called, be sworn or affirmed by the secre- 
tary of the Senate. After close of examination of a witness by the Ju- 
diciary Committee, or its counsel, and by counsel for Chandless, any 
member of the Senate, after addressing the President for that purpose, 
may question the witness further if he so desires. 

Counsel in debate upon objections to acceptance or rejection of evi- 
dence shall be limited to three minutes on a side unless the time be extended 
by the President. All questions as to the number of counsel to be heard 
in addressing the Senate or in the examination of witnesses and the time 
to be allowed them shall be left to the discretion of the President unless 
otherwise ordered. 















RuLE 6 


The final decision of the Senate will be taken by the President. 
After all debate has been concluded the following question will be ad- 
dressed to each Senator: 

“Senator, how say you, has the respondent, the Senator from Bergen, 
been guilty of conduct inconsistent with the trust and duty of a member 
of the Senate and tending to bring the Senate into disrepute ?” 

Each Senator will be required to answer “Guilty” or “Not Guilty.” 
When the roll-call has been completed the result will be announced and 
entered upon the records of the Senate. If a majority of the members 
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concur in finding Chandless guilty, the President will then ask each sep- 
arately the following question: 

“Shall Ralph W. Chandless, the Senator from Bergen, be expelled 
from the Senate because of his guilt of conduct inconsistent with the 
trust and duty of a member of the Senate and tending to bring the Senate 
into disrepute ?” 

To this question each member will be required to answer “Yes” or 
“No” as he may in his judgment decide. The final judgment of the Senate 
shall be certified by the President and secretary. 


RULE 7 
The secretary of the Senate shall keep a book of record of the pro- 
ceedings. This shall be preserved in his office upon final adjournment of 
the Senate. All votes and roll calls shall be recorded. 
Rute 8 


The sergeant-at-arms under direction of the President shall maintain 
order and enforce the proper performance of duties by all officers and 


attendants. 





STATE v. CALABRESE, et al.’ 


(N. J. Court of Errors and Appeals, Oct. 20, 1930) 


Murder—Challenges to Jurors—Harmless Irregularities 
On writ of error to the Essex Oyer and Terminer. 
Mr. John W. McGeehan, Jr., and Mr. Charles Becker for Plaintiffs 


in error. 
Mr. Joseph L. Smith, Prosecutor of the Pleas, for Defendant in 


error. 


LLOYD, J.: The plaintiffs in error were convicted of murder in the 
first degree without recommendation of life imprisonment and sentenced 
to death, and the case is before us for review, both on bills of exception 
and on specifications of causes for reversal on the entire record under the 
one hundred and thirty-sixth section of the Criminal Procedure act. 

The first reason urged for reversal is that the Court erred in over- 
ruling the challenge to the array of the panel of jurors from which the 
trial jurors were drawn. The challenge was based on the fact that all of 
the names of the general panel of jurors were not in the box at the time 
the drawing took place. What occurred was this: The forty-eight names 
comprising the special panel of jurors were drawn from the general panel. 
When this special panel was exhausted the sheriff proceeded to draw from 
another box containing only a portion of the remaining names of the gen- 


"This murder case contains so many points that attorneys called in to defend per- 
sons tried for and convicted of murder in the first degree, that we reproduce it from 
the “N. J. Advance Reports,” Vol. 8, p. 581. 
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eral panel, the jurors for the term having been divided into two separate 
panels in accordance with Chapter 296 of the Laws of 1927, and the 
names being drawn from one of the boxes containing the names as thus 
divided. When this box was exhausted the drawing continued from an- 
other box containing the names of the remainder of the general panel, and 
at this point counsel for the defendants interposed the challenge to the 
array. 


Assuming, as contended by the plaintiffs in error, that the Act of 
1927 applies only to the trial of civil cases, we deem it quite clear that the 
defendants were in nowise “prejudiced in maintaining their defense upon 
the merits.” All of the names were those of potential jurors and pre- 
sumably qualified to serve. That some of those thus qualified were not in 
the box at the time could by no possibility prejudice the defendants. 
There was afforded every opportunity to secure impartial triers, and no 
reason is suggested to indicate that these were not obtained. That the 
jurors chosen were satisfactory to the defendants is apparent from the 
fact that the peremptory challenges available to them were never exhausted. 
Harmless irregularities, even errors, cannot be availed of to defeat the 
results of a fair trial. Such is the declaration of legislative authority in 
the one hundred and thirty-sixth section (supra), and this Court will be 
appealed to in vain to defeat the ends of justice by such means. As was 
said by Mr. Justice Van Syckel nearly half a century ago in Patterson v. 
State, 48 N. J. L. 383, “the reason for resorting to mere technicality to 
enable the criminal to evade the sanction of the law” (viz., extreme pen- 
alties in disproportion to the offenses) “no longer exists, and the practice 
to which that reason led should therefore cease. Men who make their 
lives a scourge to society must answer its violated laws, and can justly 
demand, in a judicial tribunal, nothing except a fair trial according to 
the laws of the land, in which no substantial right is denied them.” 

Our conclusion is that the defendants at the trial were not prejudiced 
by the manner of selecting the jury. 

It is next argued as a reason for reversal that the Court erroneously 
permitted the prosecutor, over objection, to question jurors on their voir 
dire without any challenge being first interposed. Counsel for the plain- 
tiffs in error concede that they themselves examined jurors without chal- 
lenge, but contend that this was not a waiver or acquiescence in the prac- 
tice. From the record it appears that a juror was called and the Clerk 
was about to swear him on his voir dire when counsel for the defendants 
objected, the Prosecutor having previously requested that all of the jurors 
be so sworn in a body rather than individually. The objection was over- 
ruled and the juror sworn. It will thus be seen that no challenge to the 
favor had been interposed and to this extent the proceeding was irregular. 
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This much was decided in the case of Clifford v. State, 61 N. J. L. 217, 
and reiterated by this Court as recently as State v. Palmieri, 93 Id. 195. 

The evils that would attend the course pursued in the present case 
are patent and serious. They were pointed out in the Clifford case and 
need not be here recounted. Whatever the practice in other jurisdictions 
may be, the requirement that a challenge be interposed before a juror may 
be sworn as to his impartiality between the parties is too well established 
to be disturbed by the practice in other States or by a custom which it is 
said has grown up in our own State. 

It does not follow, however, that the judgment should be reversed 
because of this error in procedure. Whether the defendants acquiesced in 
the course followed and thereby estopped themselves from now complain- 
ing, it is quite obvious that they suffered no injury by the examination of 
the jurors without the interposition of challenges. The information 
elicited was wholly limited to that which would have been proper had the 
juror been challenged. It was information the introduction of which could 
by no possibility embarrass or prejudice the defendants in their trial. 

Aside from the merits of the contention now before us, we again 
affirm the soundness of the rule of this Court as laid down in the Clifford 
case that as a rule of practice a juror should not be permitted to be ex- 
amined without warning to opposing counsel that he is challenged to the 
favor and thereby giving notice of a purpose to examine upon the juror’s 
qualifications. Such a course limits the ensuing examination within the 
narrow bounds of the challenge and excludes inquiries which too fre- 
quently result in interminable delay in the selection of jurors and the 
scandalizing of judicial proceedings. 

It is next urged that the Court erred in excluding the following ques- 
tion directed to a prospective juror who had been sworn on his voir dire: 

“Q. Mr. Braumuller, in this case of the State v. Cort and Calabrese, 
the State’s case is to be presented by Prosecutor Smith and Assistant 
Prosecutor Fisch, and I ask you whether or not, in your judgment, there 
is anything that would prevent your conscientiously deciding this case or 
whether you would be able to render a just judgment in the case, unin- 
fluenced by any acquaintance with any of the parties in the case?” 

The previous question was: “Are you acquainted with Prosecutor 
Smith?” The Court overruled the larger question in so far as it involved 
an acquaintance with the Prosecutor. Counsel were not hampered in per- 
mitting inquiry as to whether the juror could render a proper verdict. 
The complaint is, therefore, without substance. 

It is contended, under a number of assignments next following, that 
the trial Court erred in sustaining the State’s challenge to prospective 
jurors. Substantially all of these challenges were sustained on adequate 
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grounds, but even though they were not this would not justify reversal, 
the defendants having unused peremptory challenges which they might 
exercise in the empanelling of subsequent jurors, and the law being settled 
that the right of challenge is one of exclusion and not one of selection. 
State v. Langhans, 95 N. J. L. 213, and State v. Juliano, 103 Id. 663. 

It is next said that the Court erred in overruling a challenge to a 
juror on the ground that he was opposed to recommending life imprison- 
ment in a murder case. Whether the juror was so opposed as to disqualify 
him as a juror may be in some measure of doubt, although, if required to 
pass upon the question, we would not be prepared to say that the Court 
was in error in its ruling. Be this as it may, however, it is again only 
necessary to add that the defendants’ challenges were never exhausted and 
for this reason they suffered no injury from the ruling of the trial Judge. 

When Calabrese was on the stand he was asked by his counsel the 
following question: 

“Q. Did you at any time intend to kill him [meaning the victim 
Grossman] or seriously wound him ?” 

The evidence of the crime clearly established that at the time of the 
killing the defendants were engaged in an attempted robbery, so much 
being admitted by the defendant-witness Calabrese, and it was on this 
assumption that the question was excluded. When one deliberately shoots 
another it is murder regardless of the intent with which such killing is 
perpetrated, and if to be added thereto it is committed in the perpetrating 
or the attempt to perpetrate a robbery, by the statute it is murder in the 
first degree, the pertinent sections of the Crimes act (Comp. Stat., p. 1779) 
reading as follows: 

“106. Any person who, in committing or attempting to commit 

. any unlawful act against the peace of this State of which the prob- 
able consequence may be bloodshed, shall kill another . . . . then such 
person so killing shall be guilty of murder.” 

“107. Murder which shall be . . . . committed in perpetrating or 
attempting to perpetrate any arson, burglarly, rape, robbery, or sodomy 
shall be murder in the first degree.” 

Finally as to the Court’s charge: Our examination leads us to the 
conclusion that the portions complained of, in so far as instructions re- 
specting the degree of murder are involved, are in strict accordance with 
the statute, as above recited, and in so far as they pertained to the crime 
itself that they were in harmony with the decision of this Court in the 
case of State v. Turco, 99 N. J. L. 97, and no useful purpose would be 
served by further discussion. 

Finding no prejudicial error in the record as presented to this Court, 
the judgment is affirmed. 
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BENNING v. HERBERT, et al. 


(N. J. Court of Errors and Appeals, Oct. 20, 1930) 
Negligence—Automobile Driver and His Guest 


Action under Death Act by Isadore Benning, Administratrix ad 
Prosequendum of the Estate of Richard Benning, deceased, against 
Charles H. Herbert and another. Judgment for defendants and plaintiff 
appeals. 

Mr. Theodore Strong, Jr., for Appellant. 

Mr. Charles Stockdell Gray for Respondents. 


CAMPBELL, J.: Appellant’s decedent, while riding in a motor car 
operated by one Blue, received injuries, through a collision between the 
vehicle in which he was riding and a vehicle of the respondents’ which 
was standing at the side of the highway. Such injuries resulted in the 
death of appellant’s intestate. 

Suit was brought, under the Death Act (2 Comp. St. 1910, pp. 1907- 
1911, §§ 7-9; 1 Comp. St. Supp. 1924, pp. 927, 928, §§ 55—7 to 55—1I0), 
against respondents alleging, against them, and the operator of their ve- 
hicle, negligence, the proximate result of which was the collision above 
referred to and the injury and the resulting death of appellant’s decedent. 

At the trial of such action, three prominent issues of fact were pre- 
sented for solution, namely: 

1. Were the defendants-respondents, or their servants, negligent in 
the manner in which they permitted their motor vehicle to be and remain 
upon the highway, and, if so, was such negligence the proximate cause of 
the happening complained of ? 

2. Was Blue, the operator of the car in which appellant’s decedent 
was riding, guilty of negligence which contributed to the happening ; and 

3. If Blue was negligent, and such negligence contributed to the hap- 
pening, then was the legal relationship between him, as the driver of the 
car, and the decedent, as an occupant, such as to charge the latter with 
the former’s negligence so as to bar a recovery by appellant? 

A trial of the cause resulted in a verdict for the defendants-re- 
spondents. 

The plaintiff below appeals urging prejudicial and harmful error in 
the instructions of the trial Court to the jury. 

The specific portions of such instructions complained against are: 
“So here in this case if you find that Blue was guilty of contributory 
negligence in such a way that without it this accident would not have 
happened, then, if the dead man, Benning, asked for the ride, and he was 
driving Benning for his benefit or pleasure, and was so driving at the re- 
quest of Benning, that contributory negligence would be attributable to 
Benning” ; and “Was this young man there that night, in that car, at the 
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time of the accident, as the guest, as the invitee of Blue? I am leaving 
that question as to whether or not he was there as an invitee, or whether 
he was there simply as a licensee, in the respect that he had asked for the 
ride and was there at his own request and solicitation and not as an invitee 
at the time of the accident to you.” 

It seems to us that the trial Court was confused, and in error, as to 
the legal situation and principles applicable. 

The instructions given were legally correct as to the liability and re- 
sponsibility of Blue, the operator of the car in which Benning was riding, 
toward the latter, because, or by reason, of lack of due care on the part 
of Blue. 

The mere fact, as the trial Court instructed the jury, that Benning 
occupied the relation toward Blue of licensee rather than invitee did not, 
however, make the contributory negligence of Blue, if any, imputable to 
Benning. 

The true and correct legal rule is stated in Jacobson v. Bentley Mor- 
rison Corporation, 103 N. J. Law, 16, 135 A. 461, 462, as follows: “The 
true rule deducible from our own cases, and supported by the great weight 
of authority by Courts of other jurisdictions, is that, where a person, 
personally in the exercise of that degree of care which common prudence 
requires under all the attending circumstances, is injured through the 
negligence of some third person, and the concurring negligence of one 
with whom the plaintiff is riding as guest or companion, whether as an 
invitee or as a mere licensee, between whom and the plaintiff the relation 
of master and servant, or principal and agent, or mutual responsibility in 
a common enterprise, does not, in fact, exist, the plaintiff being at the 
time in no position to exercise authority or control over the driver, then 
the negligence of the driver is not imputable to the injured person, but 
the latter is entitled to recover against the third person through whose 
wrong his injuries were sustained.” 

A reading of the entire charge to the jury brings us to the conclusion 
that the learned trial Judge injuriously erred against the appellant by mis- 
applying this rule, and in his instructions made appellant’s decedent 
chargeable, if a licensee, with the contributory negligence, if any, of the 
driver of the car in which he was an occupant. 

For such error the judgment below must be reversed. 
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HOLDMAN v. TANSEY 


(N. J. Court of Errors and Appeals, Oct. 20, 1930) 
Pleading—Sham and Frivolous Answers—Usury 


On appeal from the Supreme Court. 
Mr. Michael J. Tansey, pro se. 
Mr. Louis Spiegel for Respondent. 


PER CURIAM: Plaintiff sued in the Essex Circuit Court for the 
recovery of the sum of $1,000 on a promissory note, and for the amount 
of a check in the sum of $250; with interest and costs on both, which 
were made by defendant to respondent. The defendant answered and 
said that the note and check were usurious and illegal under the statute. 
The plaintiff gave him notice of an application to strike out the answer 
on the ground that the same was untrue in fact and sham. The Judge 
before whom the matter was heard made an order reciting that the answer 
was sham, and ordered that it be struck out; and it was also ordered 
that judgment, interlocutory and final, be entered in favor of the plaintiff 
and against the defendant for the sum of $1,270.87, which was done. 
Notice of appeal to the Supreme Court from this judgment of the Circuit 
was duly argued in that tribunal, and the Supreme Court in a per curiam 
affirmed the judgment, which affirmance was made the judgment of that 
Court, and defendant appeals here. 

The Supreme Court in a per curiam opinion (reported in 8 N. J. 
Mis. R. 73), after reviewing the facts, said: “In our opinion the action 
of the Court in striking out the answer in this case was proper. It is 
entirely settled that in setting up usury as a defense in an action at law 
the defendant must set out the particular facts and circumstances of the 
supposed usurious agreement, so that the Court may see that the agree- 
ment was in violation of the statute. Taylor v. Morris, 22 N. J. Eq. 
611; Crane v. Homeopathic Mutual Life Insurance Co., 27 Id. 484. The 
allegations of the present answer do not, in the remotest way, suggest 
the facts or the circumstances intended to be proved, and the plaintiff is 
in no way apprised by the answer of the facts necessary to be met by him 
in resisting the defense.” 

We affirm the judgment of the Supreme Court except that the answer 
was struck out as sham when it should have been struck out as frivolous. 

This Court in National Surety Co. v. Mulligan, 105 N. J. L. 336 (at 
p. 338), said: “A pleading cannot be both sham and frivolous. It is 
either sham or frivolous. A sham plea is one good on its face but false 
in fact; a frivolous plea is one which on its face sets up no defense, al- 
though it may be true in fact. In re Beam, 93 N. J. Eq. 593; Fidelity, 
&c., Co. v. Wilkes-Barre, &c., Co., 98 N. J. L. 507; Milberg v. Keuthe, 98 
Id. 779; Sculthorpe v. Commonwealth Casualty Co., 98 Id. 845, 847.” 
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Now, the answer in the case at bar, in accordance with the ruling of 
the Supreme Court, does not in the remotest way suggest the facts or cir- 
cumstances intended to be proved, and the plaintiff is in no way apprised 
by the answer of the facts necessary to be met in resisting the defense. 
Therefore, the answer in this respect is plainly frivolous, for on its face 
it sets up no defense. 

In Sculthorpe v. Commonwealth Casualty Co., supra, the Court of 
Errors and Appeals (at p. 848), said, that the fact that the answer was 
stricken out as “sham,” and not, as it should have been, as “frivolous,” 
is not cause for reversal. 

Let the judgment under review be affirmed. 





IN RE BERGEN CO. BOARD OF CHOSEN FREEHOLDERS 





(Board of Public Utility Commissioners, Nov. 12, 1930) 

Railroads—Grade Crossing—Impeding of Traffic 

In the matter of the Petition of the County of Bergen by its Board 
of Chosen Freeholders for approval of plans for the elimination of grade 
crossing on Edgewater Avenue, etc. 

Mr. Stanton T. Lawrence for Board of Chosen Freeholders. 

Mr. Charles J. McCarthy for Borough of Ridgefield. 

Mr. W. T. Pierson for Erie Railroad Company. 

Mr. A. C. Hart for Property Owners. 


THE BOARD: The petition of the Board of Chosen Freeholders 
of Bergen County requests approval of plans for the elimination of a 
grade crossing on Edgewater avenue (Bergen turnpike), a county high- 
way in the borough of Ridgefield, under a proposed agreement with the 
Northern Railroad Company of New Jersey, Erie Railroad Company, 
lessee. It is alleged that the crossing is dangerous; that highway traffic 
is impeded by the numerous passenger trains, switching movements and 
freight trains thereover ; that views of approaching trains are obstructed 
by station building, embankments at trolley tracks, lumber yard and other 
buildings ; that census of highway travel shows 15,814 vehicles use the 
crossing during a 12-hour daylight period ; that forty-four regular-sched- 
uled passenger trains and four freight trains pass over the crossing in a 
24-hour period; that trains not scheduled to stop at the station, located 
near the crossing, operate at high speed; and that all of said conditions 
are considered dangerous both with respect to highway travel and train 
operation. 

This matter was the subject of hearing at Newark, Wednesday, 
October 1, 1930, and interested parties notified. 

The Northern Railroad tracks through the borough of Ridgefield run 
practically north and south. The Ridgefield Park station is located im- 
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mediately south of Bergen turnpike, and south of the station is the right- 
of-way of the Public Service Coordinated Transport, which right-of-way 
at this point is carried over the railroad right-of-way on a bridge. On 
the easterly side of the railroad, running approximately parallel thereto, 
is a highway known as Broad avenue, 300 feet east of the railroad right- 
of-way, joining Edgewater avenue and the Bergen turnpike, the latter a 
continuation of Edgewater avenue, running approximately east and west, 
intersecting and crossing the railroad right-of-way at grade. Within the 
right-of-way line of the railroad are three tracks, protected by gates. The 
Bergen turnpike is an important thoroughfare and a direct route from 
northwesterly county points through Ridgefield and Fairview to communi- 
ties south to the Holland Tunnel, Jersey City. 

Under the proposed agreement it is planned to eliminate the grade 
crossing ; construct a portion of Bergen turnpike on new location, com- 
mencing 125 feet south of Bergen turnpike at its intersection with Broad 
avenue, running in a westerly direction and crossing the right-of-way 
of the railroad on overhead bridge approximately at the present location 
of the Public Service Coordinated Transport’s bridge, south of the station ; 
thence westerly and parallel with Bergen turnpike to Motel avenue, and 
on curve in a northerly direction to the intersection of the Bergen turn- 
pike west of the railroad ; connecting highways between the proposed new 
highway and Bergen turnpike; highway from Bergen turnpike parallel 
with the tracks to furnish access to property south of the proposed new 
highway and team track to be constructed by the Railroad Company; 
ramp to overhead bridge and connection to station platform; all of which 
improvements are shown on plans submitted by the county. The agree- 
ment further provides for the improvement of the station facilities, also 
details in connection with the proposed elimination and the construction 
of the highways. The County Engineer testified that the State Highway 
Commission has considered the proposed highway layout, made a study of 
the plans and approved same. No objection was made to the proposed 
plans and improvements by the borough of Ridgefield. 

Continguous to the crossing on the easterly side are stores, garage and 
bank building, the latter located at the intersection of Broad avenue and 
Bergen turnpike, and, on the westerly side, a lumber and coal yard. Ob- 
jections are made to the proposed scheme by property owners, principally 
on account of the closing of the existing crossing and the terminating of 
the highway at the easterly and westerly lines of the railroad right-of-way ; 
also that the properties and business section will be substantially affected. 
Such conditions are inherent in all grade-crossing elimination projects in 
established communities, and if the dangerous conditions existing at grade 
crossings are to be eliminated such projects cannot proceed without affect- 
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ing in some degree residential and commercial sections in the immediate 
vicinity of grade crossings. It is alleged that as Bergen turnpike is an 
old established highway it should be continued as at present, crossing the 
railroad right-of-way. It would be needless to argue that the new highway 
contiguous to and parallel with Bergen Turnpike is warranted for the 
convenience of the heavy traffic using same, and that it should be sub- 
stituted because of its safety in the avoidance of crossing railroad tracks 
at grade. The closing of the crossing will afford greater conveniences for 
parking automobiles in the business portion of the highway on the easterly 
side of the railroad right-of-way and Broad avenue, and convenient access 
will be provided by the proposed connection between Bergen turnpike and 
the new highway. 

The Railroad Company is interested in the proposed project, provid- 
ing the grade crossing elimination is considered as part of the general 
scheme, in which case it will assume a proportional cost of the work. 

Legislative Acts empower the Board to deal with grade-crossing 
eliminations, and the fixed policy of the Board is to eliminate crossings 
wherever possible. To this end all crossings in the State have been classi- 
fied as to succession of elimination and the Edgewater avenue (Bergen 
turnpike) crossing is considered of such character as to be included among 
those first to be eliminated. As the county authorities and the Railroad 


Company have recognized the danger incident to the heavy traffic and high 
speed train operation over the crossing, and it appearing that the crossing 
should be eliminated in the public interest, and as an improved highway 
is proposed to serve local and through traffic in the immediate vicinity of 
the existing crossing, the Board will and hereby does approve the plans 
as proposed for the elimination of the crossing. 
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In re Jersey Central Power & Light Co.—Petition to condemn ease- 
ment or right-of-way over land of Martha Mooney Williams and Her- 
bert E. Williams, situate in Berkeley township, Ocean county, in order 
to lay a pipe transmission line to reach the Pennsylvania Pulverizing Com- 
pany. The Board: “The question is raised that the proposed condemna- 
tion does not contemplate the distribution of electrical energy to the public, 
but solely to one customer. We do not think that this objection is good. 
In the Board’s opinion, many or even one customer necessary to be served 
is the public within the contemplation of the statute. The Board is satis- 
fied from the testimony that the petitioner has proved the necessity for a 
line for the purpose of distributing its electrical energy to the public and 
that a line as proposed by petitioner will not unduly injure the owners of pub- 
lic or private property. The difficulty that confronts the Board is the ques- 
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tion of whether or not, prior to the commencement of these proceedings, 
the parties disagreed as to price with respect to the right-of-way now de- 
sired to be condemned.” On this latter point because of confusion in the 
testimony to show the Board had jurisdiction, the Board dismissed the 
petition without prejudice as to a new application. Decision Oct. 1, 1930. 
Mr. Henry D. Brinley for Petitioner. Mr. Harry V. Osborne for Re- 
spondents. 


In re Eastern New Jersey Power Co.—Application for a certificate 
of convenience and necessity for the purpose of condemning lands of Otto 
F. Gehlhaus and others, owners of lands over which Eastern New Jersey 
Power Company desires to construct a high tension transmission electric 
power line and also to condemn the right-of-way on said lands. The 
Board granted the same. Decision Oct. 7, 1930. Mr. William E. Foster 
for Applicant. No other appearance. 


In re Coast Cities Railway Co.—Application for approval of municipal 
consent for change of route for the operation of five auto buses on Route 
1 (now Route 10) and five auto buses on Route 2 (now Route 3) in the 
city of Long Branch. The Board: “Objection to the application shows 
that buses operated by Dorman McFadden between Long Branch and As- 
bury Park and buses of the Boro Busses Corporation, operating from Red 
Bank to Long Branch, now conduct a local business along Broadway and 
that the rerouting of the Coast Cities Railway Co.’s buses will increase 
the number of buses operating on Broadway between Third avenue and 
Branchport avenue, thereby causing loss of revenue to these operators. The 
routes under consideration operate entirely within the city of Long Branch 
and the proposed changes appear to provide a more adequate local ser- 
vice to residents of the city. Buses of the objectors are operated on 
intercommunity routes, mainly carrying passengers to Long Branch from 
points outside of the city. The volume of local business on Broadway 
within the city limits on these buses is a small portion of the business con- 
ducted along their routes.” The application was granted. Decision Oct. 
14, 1930. Mr. William E. Foster for Petitioner. Mr. Maurice A. Potter 
for Dorman McFadden. 


In re Public Service Coordinated Transport—Application for ap- 
proval of municipal consent for the extension of the Plainfield-South 
Plainfield Route in the Borough of South Plainfield and for the operation 
of five auto buses thereon. The Borough of South Plainfield had given 
its consent to the extension, but now objected to the rate of fare to be 
charged and that it had been misled as to the facts. The Board held that 
it should approve the application, subject to the usual rules. Decision 
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Nov. 6, 1930. Mr. Charles S. Straw for Public Service Coordinated 
Transport. Mr. A. L. McDonough for Borough of South Plainfield. 


In re Public Service Coordinated Transport.—Application for ap- 
proval of municipal consent for the change in routing, in the City of 
Hackensack, of six auto buses operated between and including Westwood 
and Hackensack. The proposed rerouting would operate on Grant ave- 
nue, Riverside, and that borough had failed to grant its consent. The 
Board granted the application, but, as one condition aside from the usual 
ones, directed that “the operators of said buses shall not pick up or dis- 
charge passengers in the borough of Ridgefield.” Decision Nov. 6, 1930. 
Mr. Charles S. Straw for Applicant. Mr. J. W. Lyden for Borough of 
Riverside. 


In re Trenton Transit Co.—Application for approval of suspension 
of street railway service on a portion of the Trenton-White Horse line 
between Oldfield avenue and White Horse in the township of Hamilton, 
substituting existing auto bus service between Trenton and White Horse 
therefor ; also for approval of increase in rate of fare between Trenton 
and White Horse. No opposition. Application granted. Decision Nov. 
6, 1930. Mr. Rankin Johnson for Petitioner. 


In re Borough of Emerson.—Petition for approval of agreement, 
dated May 27, 1930, between the borough, the Hasbrouck Building Com- 
pany and the New Jersey & New York Railroad Company, for the re- 
location of a portion of Kinderkamac road, at the intersection of the 
right-of-way of the railroad, to establish a new crossing at grade over the 
railroad right-of-way on the line of Lincoln boulevard, and close existing 
grade crossing at Ackerman avenue and Lozier avenue, in the borough of 
Emerson, Bergen county. No opposition. The Board granted the petition, 
but requiring “that reasonable protective devices be provided at Kinder- 
kamac road and Lincoln boulevard for the safety of travel over the cross- 
ings, such protection to be determined subsequent to the completion of the 
crossing improvements, when investigation will be made to determine the 
type of protection to be installed and maintained at said crossings.” De- 
cision Nov. 6, 1930. Mr. W. D. Lorenzo for Borough of Emerson. Mr. 
W. T. Pierson for New Jersey & New York Railroad Company. 


In re Sussex Telephone Co.—Application for approval of increased 
rates concerning Newton, Lake Mohawk and Sparta. The Board granted 
the same. Decision Nov. 18, 1930. Mr. William A. Dolan for Petitioner. 
Mr. Harry V. Osborne for Newton Chamber of Commerce et al. Messrs. 
Sorg, Duncan & Bailey, by L. A. Duncan, for Arthur D. Crane Company. 
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SOME STATE NOTES 


Chief Justice Gummere is said 
to be the father of football, as on 
Nov. 6, 1869, he had a game played 
between Princeton and Rutgers, he 
being then at Princeton College and 
was the first to conceive of a for- 
mal Intercollegiate game of foot- 
ball. On Nov. 6, 1930, the fact 
was radioed by Parke Davis, for- 
mer all-American player, coach, etc. 

Mr. George I. Marcus has be- 
come a member of the law firm of 
Wright, Vanderburgh & McCarthy 
at 210 Main street, Hackensack. 

At the last election the full vote 
in New Jersey for Dwight W. Mor- 
row, Republican, for the short term 
in the United States Senate was 
571,006, as against 372,739 votes 
for Miss Thelma Parkinson, Demo- 
crat. For the full term Morrow 
received 601,497 votes and Alex- 
ander Simpson, Democrat, 401,007. 
Other votes were: Esther H. EI- 
freth, National Prohibition, 18,903 ; 
Henry Jager, Socialist, 4,519; 
Dozier W. Graham, Communist, 
1,627, and Alexander Kudlik, So- 
cialist Labor, 670. 

Because of the congestion in the 
District Courts in Paterson, Judge 
Freeman, of the Second District 
Court, has appointed five arbitra- 
tors to sit in actions where the at- 
torneys will consent to such arbi- 
tration. 

Former Judge Cornelius Do- 
remus,of Ridgewood, was appointed 
by Governor Larson to represent 
him and this State at a conference 
of Governors in Richmond, Va., to 
plan for a Yorktown celebration in 
October of this year, the same to 
mark the closing there of the Revo- 
lutionary War by the surrender of 
Lord Cornwallis to Gen. Washing- 


ton. The conference was held in 
October, and the Judge took a 
prominent part in it, because New 
Jersey was so long a battleground 
in that War. Judge Doremus has 
also been appointed by President 
Hoover one of three commissioners 
from this State to represent it in 
connection with the celebration of 
the Bi-Centennial of the birth of 
George Washington in 1932. The 
others appointed on this commis- 
sion are General Gilkyson and for- 
mer Legion Commander Richard 
Hartshorne. 

Under the new apportionment of 
Congressmen under the 1930 census 
returns, it is said that New Jersey 
will be entitled to two more repre- 
sentatives. Some States are likely 
to lose 27 seats which others will 
gain. 

James B. Furber, lawyer and 
once Mayor of Rahway, died on 
Nov. 12th last from an apoplectic 
stroke, in Linden, where he re- 
sided. He had been elected at the 
last election Mayor of Linden on 
the Democratic ticket. He was ad- 
mitted to the New Jersey Bar as 
an attorney at the November Term, 


1917. 





CHANCELLOR WALKER’S VIEW 
ON THE COURTS 


Chancellor Walker has offered 
suggestions to the Committee on the 
Reorganization of Courts of the 
State Bar Association, and, in his 
own language, as given to the press, 
are as follows: 

He urges the passage of a Con- 
stitutional Amendment that will 
allow reorganization as stated be- 
low : 

“Name of the Court of last re- 
sort shall be the Court of Appeals. 





tic 
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“All appeals shall be matter of 
right, except as herein otherwise 
provided. 

“The review of any judgment, 
decree or order of any Court as 
now or hereafter lawfully allowed 
shall be by appeal only and not by 
writ of error. 

“All appeals from judgments or 
other final determinations of the 
Supreme Court rendered in_ its 
original jurisdiction, and from those 
of the Circuit Courts, shall be taken 
directly to the Court of Appeals. 
All appeals from the Court of 
Chancery and Prerogative Court 
and Orphans’ Courts shall be taken 
directly to the Court of Appeals. 
All appeals from judgments of the 
Oyer and Terminer in capital cases, 
and from judgments or decrees in 
habeas corpus cases shall be taken 
to the Court of Appeals only. 

“All appeals from judgments 
or other final determinations of 
Courts inferior to the Supreme 
Court, and the determinations of 
statutory tribunals shall be taken to 
the Supreme Court, whether direct- 
ly or indirectly, as prescribed by 
law, except as herein otherwise pro- 
vided ; and the Supreme Court’s de- 
termination on appeal thereon shall 
be final, unless a_ constitutional 
question or one of public policy be 
involved, and in any such case the 
Supreme Court may allow an ap- 
peal from its judgment to the Court 
of Appeals, or the Court of Appeals 
may allow a certiorari to take up 
such judgment on appeal. 

“The Court of Appeals shall by 
rule designate one or more of its 
members (being the Chancellor or 
the Justices of the Supreme Court 
or any or all of those Judges), to 
hear preliminary and collateral mo- 
tions, when the Court is not sit- 


ting.” 


EXPULSION OF A SENATOR 


Senator Ralph W. Chandless of 
Bergen county was expelled from 
the New Jersey Senate at 4 A. M. 
on December 5th last, by unanimous 
vote. He was the first member to 
be expelled under the present Con- 
stitution. The vote was 20 to oO. 
The Senate first voted Chandless 
guilty of conduct unbecoming a 
Senator and then repeated the vote 
to expel him. Immediately after 
the vote the Senate adjourned to 
December 29. 

Chandless has represented Ber- 
gen county in the Legislature seven 
years. He was an Assemblyman 
five years, Speaker of the House in 
1926, and has served two years of 
his first Senate term. 

He was expelled for his accept- 
ance of $10,000 from Lodi town- 
ship sewer contractors in a trans- 
action involving a $200,000 State 
deposit in the Little Ferry National 
Bank. Counsel for the Senate con- 
tended Chandless used his office as 
Senator to negotiate the deposit and 
that he had done so to get the 
$10,000. 








NEW U.S. COURT BAIL RULES 





On Nov. 22 new regulations de- 
signed to insure adequate security 
for all bail bonds and responsibility 
in the surety, became effective in 
all Federal Courts, including that 
of United States Commissioner, 
throughout the Federal district of 
New Jersey. 

The regulations were framed by 
Philip Forman, United States At- 
torney, and received the approval of 
Federal Judges William N. Run- 
yon, William Clark, Guy L. Fake 
and John Boyd Avis. 

“The new code,” said Mr. For- 
man, “means goodbye to the pro- 
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fessional bondsman. We will have 
no trouble in the future from rack- 
eteering bondsmen who give spur- 
ious bail, or from the professional 
bondsmen who hang about Courts 
and get all they can from persons 
in need of bail.” 

The new rules impose no harsh 
restrictions upon the individual 
with sufficient equity in his prop- 
erty who wishes to go bail for a 
friend nor upon the surety company 
with adequate resources. The pro- 
fession bondsman, however, is 
limited in his activities to three bail 
bonds and must show his equity in 
the property put up as security and 
the small bonding company may 
write bail bonds only up to the 
value of one-third of its paid-up 
capital stock. All surety companies 
must report their assets and liabili- 
ties monthly to the United States 
Attorney. 

The individual desiring to go bail 
for a defendant in a Federal Court 
must bring with him not only the 
deed to the property to be put up 
as security but his tax receipts and 
a list of mortgages outstanding. He 
must sign an affidavit giving the 
value of the property, the amount 
of the mortgages, the amount of 
money he has in bank accounts and 
telling whether he is surety for any 
other defendants, how long he has 
known the person for whom he de- 
sires to go bail, whether he is to 
get a fee for the service, the amount 
of the fee and the identity of the 
person who is to pay it. 

Any misstatements discovered in 
any of these affidavits, said Mr. 
Forman, will result in immediate 
prosecution of the surety on a 
charge of perjury. 

No individual may act simul- 
taneously as surety for more than 
three defendants, whether the cases 
are in the Federal Courts or the 
State Courts. 
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Mr. Forman, who felt that gov- 
ernment prosecutions were ham- 
pered unnecessarily by the laxity of 
the bail bond system, passed several 
months investigating the methods 
prevailing before preparing the new 
rules. With the new rules rigidly 
enforced, he feels sure that the 
jumping of bail bonds, the discov- 
ery that the government has no 
means of collecting in such cases 
because of mortgages or the inade- 
quate value of the property, and the 
preying of the professional bonds- 
man and the fly-by-night surety 
company all will come to an end. 





PROFESSIONAL ETHICS—FEE 
SCHEDULES 





The American Bar Association 
Committee on Professional Ethics 
and Grievances has answered the 
following proposition as to Fee 
Schedules for Bar Associations: 

“A local Bar Association is con- 
sidering the adoption of a fee 
schedule which is intended to be 
made obligatory upon its members 
by provisions that any member fail 
ing to conform thereto shall be 
disciplined by its Grievance Com 
mittee. Some of the members o 
the Association, who are also mem 
bers of this Association, asked th¢ 
Committee to express its opinion as 
to whether, as a matter of funda- 
mental policy, the adoption of such 
an obligatory fee schedule by a Bar 
Association is desirable. They also 
ask whether their adherence to such 
a schedule would not be contrary to 
Canon 12 of the Canons of Pro- 
fessional Ethics of this Association. 

“The Committee’s opinion was 
stated by Mr. Howe: 

“A lawyer’s adherence to any 
obligatory fee schedule which is ap- 
plicable to every case of the same 
nature, would apparently result in 
a violation of Canon 12 of the 
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Canons of Professional Ethics of 
this Association, which states the 
various elements which a lawyer 
should consider in fixing his fees. 
The first paragraph of that Canon 
states that the amount of the fee 
must in each case depend, to at least 
some extent, on the client’s ability 
to pay, and the Canon even goes so 
far as to say that the client’s pov- 
erty may require a charge that is 
actually less than the value of the 
services rendered, or even none at 
all. Further than this, the six other 
guides which the Canon provides 
for determining the proper amount 
of a fee, make it equally impossible 
to fix any standard fee for any 
given class of cases, as it would be 
impossible for all cases in any class 
to fall within the same category in 
‘so far as these guides are con- 
cerned. The Canon plainly indi- 
‘cates that in fixing fees a lawyer 
should take into consideration all 
of the circumstances surrounding 
‘each individual case. While it 
‘states that the customary charges 
*f the Bar for similar services is an 
vlement to be taken into considera- 
tion, it is only one element and 
should be considered together with 
‘§ther elements. 


“ “Aside from such bearing as 
Canon 12 may have on the matter, 
it is the Committee’s opinion that 
any obligatory fee schedule must 
necessarily conflict with that inde- 
pendence of thought and action 
which is necessary to professional 
existence. The usefulness and ca- 
pacity for service of the members 
of the profession must vary with 
their character, learning and ex- 
perience, and to place the compen- 
sation of all of them on a labor 
union basis, irrespective of their 
ability or experience, would soon 
lessen the usefulness of the profes- 
sion to the public.’ ” 
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ESSEX CO. BAR ASSOCIATION 


The Essex County Bar Associa- 
tion, at its annual meeting this 
month, heard a report on discipline, 
by Howard Isherwood, which 
scored delays under existing pro- 
cedure in action against lawyers 
facing charges. 

It was stated that lawyers fre- 
quently continue to practice after 
indictment for criminal offenses; 
others were cited who quit the 
State and set up practice elsewhere 
without molestation by the New 
Jersey Bar, because, under existing 
rules, a lawyer may not be dis- 
barred without a hearing. His ab- 
sence makes such a hearing impos- 
sible. Some lawyers escape prose- 
cution because no complaint is made 
against them after a settlement has 
been effected with the injured party. 
Investigation of all such cases was 
urged in the report. 

Under a proposal by the Commit- 
tee a new rule would be adopted 
requiring a hearing by a Supreme 
Court Commissioner and a report 
to a Supreme Court Justice within 
sixty days of any lawyer against 
whom a complaint had been made 
by an Ethics Committee. This pro- 
cedure would be followed unless 
the lawyer under charges demanded 
a trial by the full Supreme Court. 

Acceptance of the offer of quar- 
ters in the National Newark build- 
ing followed sending of question- 
naires to members prior to the 
meeting. The Building Commit- 
tee, headed by Prosecutor Smith, 
had narrowed the choice of loca- 
tions to the bank building and the 
Lefcourt building. 

A falling off in the number of 
candidates for the Bar in Essex 
County was reported by Benjamin 
M. Weinberg, heading the Commit- 
tee on Legal Education. He said 
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only 207 had been recorded thus far 
this year, compared with 290 last 
year and 217 in eight months of 
1928. Overcrowding of the Bar 
was deplored by Samuel Press, who 
declared lawyers would be unable 
to make a living if 300 new lawyers 
were admitted yearly. 

' The officers are: President, John 
M. Emery, succeeding Edward R. 
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McGlynn; Vice President, Charles 
H. Stewart; Secretary, Lionel P. 
Kristeller, succeeding Charles R.. 
Hardin; Treasurer, Prosecutor 
Joseph L. Smith, reélected; Trus- 
tees, Mr. Hardin and Milton M. 
Unger, the latter reélected. Assist- 
ant Prosecutor Simon L. Fisch and 
Samuel Kaufman were elected to 
the Membership Committee. 
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